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also ask, with regard to their Rehabilitation Act claim, that the City be required to 

"undertake a self-evaluation" of its programs, policies, and practices that could affect 

individuals with disabilities, and to modify its policies, practices and procedures as 

necessary to eliminate discrimination against individuals with disabilities. 14 

III. DISCUSSION 

The City asserts that plaintiffs' claims should be dismissed for the following 

reasons: (1) plaintiffs have not sufficiently pled standing to challenge the alleged 

barriers to access at Point Mallard; (2) plaintiffs lack standing to challenge deficiencies 

of which they are not yet aware; (3) Title II of the ADA cannot constitutionally be 

applied to the circumstances alleged in plaintiffs' complaint; ( 4) even if Title II of the 

ADA is constitutionally valid as applied, the regulatory provisions relied upon by 

plaintiffs are not susceptible to enforcement by means of private action; and ( 5) 

plaintiffs have inadequately pled their Rehabilitation Act claims. 

A. Standing 

The City's standing argument has two parts. First, the City asserts that plaintiffs 

have not pled sufficient facts to establish standing. Second, the City asserts that 

plaintiffs do not possess standing to assert claims for potential ADA violations that are 

not listed in the complaint, but may be discovered in the future. 

14 Jd. at 14, ,1,1 (D)-(E). 
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1. Sufficiency of pleading 

To establish that she possesses standing, a plaintiff must demonstrate, among 

other things, that she has suffered an "injury-in-fact" as a result of the defendant's 

conduct or omissions. See Shotz v. Cates, 256 F.3d 1077, 1081 (11th Cir. 2001). 15 The 

City asserts that plaintiffs have not pled sufficient facts to demonstrate that they have 

actually been injured by the City's alleged violations of the ADA. 

Each plaintiff stated in the complaint that she 

visited the Defendant's premises at issue in this matter, and was denied 
full, safe and equal access to the subject properties of Defendant which 
are the subject of this lawsuit due to their lack of compliance with the 
ADA. [Plaintiff] continues to desire and intends to visit the Defendant's 
premises but continues to be denied full, safe and equal access due to the 
barriers to access which continue to exist. 16 

Plaintiffs also make the following allegations: 

16. Defendant's failure to adequately meet all of its obligations 
including, inter alia, to complete a Self-Evaluation, to develop a 
Transition Plan for modification of existing facilities, and to have fully 
implemented all structural modifications, has denied, and continues to 
deny, Plaintiffs full, safe and equal access to Defendant's programs, 
services and activities that are otherwise available to persons without 
disabilities at the Park. 

15 The other requirements are a casual connection between the plaintiffs injury and the 
defendant's conduct, and proof that the plaintiffs injury will be adequately redressed by a victory 
in the case. Shatz v. Cates, 256 F.3d 1077, 1081 (11th Cir. 2001). 

16 Doc. no. 1 ,!~ 3-5 (alteration supplied). Plaintiffs also make similar allegations of being 
denied access in other paragraphs of the complaint. See id. ~,!16, 17, 19, 21, 22. 
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19. Plaintiffs were subjected to discrimination in attempts to 
access the programs, services and facilities operated and owned by 
Decatur. Plaintiffs continue to desire to utilize Decatur's programs and 
services as well as return to the Park owned and operated by Decatur and 
therefore will continue to suffer discrimination by Decatur in the future. 

21. Decatur has discriminated against Plaintiffs by denying full 
and equal enjoyment of benefits of a service, program or activity 
conducted by a public entity as prohibited by 42 U.S.C. § 12101 et seq., 
and by failing to remove architectural barriers pursuant to 28 C.F .R. § 
35.150(c). 

22. Defendant, Decatur has discriminated, and continues to 
discriminate against the Plaintiffs, and others who are similarly situated, 
by denying access to, and full and equal enjoyment of goods, services, 
facilities, privileges, advantages and/or accommodations of Decatur in 
derogation of Title II of the ADA, 42 U.S.C. § 12101 et seq. 

23. The Plaintiffs have been unable to and continue to be unable 
to enjoy access to the benefits of the programs, services and facilities 
owned, operated and/or leased by Decatur. 17 

Plaintiffs also list thirty examples of alleged deficiencies in the Point Mallard facilities 

that have allegedly caused the discriminatory denial of access to those facilities. By 

way of example, plaintiffs allege: 

(i) At the water park, the accessible route leading to the entrances 
from the parking spaces designated as accessible are too steep and 
do not have handrails. 

(ii) The ticket counters leading into the water park are too high for a 

17 Jd. ~~ 16, 19,21-23. 
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wheelchair user. 

(iii) The second water park area has many accessible parking spaces 
that have signs that are too low to be viewed over parked vehicles. 

(iv) Most access aisles at parking spaces designated as accessible are 
too narrow. 

(v) At the ice skating rink, the parking spaces designated as accessible 
are not on the shortest accessible route to the entrance. 18 

The City asserts that those allegations are not sufficient because plaintiffs do not 

explain exactly how the enumerated barriers to access have caused them to suffer any 

injury under the ADA, and they do not specifically state whether they actually 

encountered the alleged barriers during their visit(s) to Point Mallard. The court 

disagrees, because the injury to plaintiffs is plain, or at least easily inferred, from each 

of the enumerated deficiencies. See Iqbal, 556 U.S. at 678 ("A claim has facial 

plausibility when the plaintiff pleads factual content that allows the court to draw the 

reasonable inference that the defendant is liable for the misconduct alleged.") 

(emphasis supplied). For example, when plaintiffs state that the accessible route from 

the parking spaces to the entrance to the water park is too steep and lacks handrails, the 

obvious inference is that plaintiffs were unable to traverse that route due to the 

steepness of the grade and the lack of handrails. When plaintiffs state that the ticket 

18 Jd. ,]24(i)-(v). 
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counters leading into the water park are too high for a wheelchair user, the obvious 

inference is that plaintiffs could not reach the ticket counters from their wheelchairs. 

Requiring plaintiffs to make explicit those obvious inferences would strain the concept 

of notice pleading, even under the additional requirements imposed by the Twombly 

and Iqbal decisions. 

The primary case relied upon by the City- Chapman v. Pier 1 Imports (US.), 

Inc., 631 F.3d 939 (9th Cir. 2011) - is only persuasive authority, and it is 

distinguishable. In Chapman, the plaintiff merely attached to his complaint an 

"Accessibility Survey" that identified all of the defendant's violations of ADA 

regulations and the state building code "without connecting the alleged violations to 

Chapman's disability, or indicating whether or not he encountered any one of them in 

such a way as to impair his full and equal enjoyment of the Store." Id. at 954. As 

such, the complaint did little more than "'perform a wholesale audit of the defendant's 

premises."' I d. at 955 (quoting Martinez v. Longs Drug Stores, Inc., No. 

CIV-S-03-1843 DFL CMK, 2005 WL 2072013, at (E.D. Cal. Aug. 25, 2005)). The 

court was therefore left to "guess which, if any, of the alleged violations deprived [the 

plaintiff] of the same full and equal access that a person who is not wheelchair bound 

would enjoy when shopping at" the defendant's store. !d. at 955 (alteration supplied). 

Here, in contrast, plaintiffs did connect all of the alleged ADA violations at Point 
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Mallard to their disabilities, and they did indicate they had encountered all of the 

alleged deficiencies in a manner that deprived them of access to the Point Mallard 

facilities. Accordingly, plaintiffs' ADA claim will not be dismissed for failure to plead 

sufficient facts to show that they possess standing. 

2. Standing to challenge unidentified violations 

In addition to the thirty deficiencies identified in the complaint as resulting in 

ADA violations, plaintiffs state: 

There are other current barriers to access and violations of the 
ADA in Decatur which were not specifically identified herein as the 
Plaintiffs are not required to engage in a futile gesture pursuant to 28 
C.F.R. § 36.501 [I 9J and, as such, only once a full inspection is performed 
by Plaintiffs or plaintiffs' representatives can all said violations and 
barriers to access be identified. 20 

19 This regulation provides, in pertinent part: 

Any person who is being subjected to discrimination on the basis of disability 
in violation of the Act or this pati or who has reasonable grounds for believing that 
such person is about to be subjected to discrimination in violation of section 303 of 
the Act or subpart D of this part may institute a civil action for preventive relief, 
including an application for a permanent or temporary injunction, restraining order, 
or other order. Upon timely application, the court may, in its discretion, permit the 
Attorney General to intervene in the civil action if the Attorney General or his or her 
designee certifies that the case is of general public importance. Upon application by 
the complainant and in such circumstances as the court may deem just, the court may 
appoint an attorney for such complainant and may authorize the commencement of 
the civil action without the payment of fees, costs, or security. Nothing in this 
section shall require a person with a disability to engage in a futile gesture if the 
person has actual notice that a person or organization covered by title Ill of the Act 
or this part does not intend to comply with its provisions. 

28 C.F.R. § 36.501(a) (emphasis supplied). 
20 Doc. no.l ,, 25. 
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Plaintiffs also state, with regard to their Rehabilitation Act claim, that, "[u]pon 

information and belief, there are other current violations of the Rehabilitation Act in 

Decatur and only once a full inspection is performed by Plaintiffs or Plaintiffs' 

representatives can all said violations be identified."21 Plaintiffs later clarified in 

briefing that they are not seeking any relief from the City of Decatur that extends 

beyond the facilities at Point Mallard.22 

The City argues that plaintiffs do not have standing to assert claims for potential 

ADA violations that may be discovered in the future, but are not currently listed in the 

complaint. The City relies upon the Eleventh Circuit's unpublished decision in 

Norkunas v. Seahorse NB, LLC, 444 F. App'x 412 (11th Cir. 2011). In that case, the 

disabled plaintiff asserted several deficiencies in the defendant's hotel property, 

including certain deficiencies in the hotel's accessible guestrooms. See Norkunas v. 

Seahorse NB, LLC, 720 F. Supp. 2d 1313, 1320 (M.D. Fla. 2010). Because the 

plaintiff did not actually stay in an accessible room, however, the district court found 

that he did not have standing to assert that the accessible rooms were non-ADA-

compliant. !d. The court reasoned that, without knowledge of the barriers in the 

21 Id. ~ 34 (alteration supplied). 
22 See doc. no. 9 (Plaintiffs' Response to Motion to Dismiss and Memorandum of Law), at 

14 n.2 ("[I]t is not Plaintiffs' intent to expand the scope of this case beyond Point Mallard Park or 
beyond those specific facilities mentioned in Plaintiffs' Complaint which plaintiffs believe to be part 
of Point Mallard Park.") (alteration supplied). 
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accessible rooms, a plaintiff "has not suffered an 'injury in fact' which establishes 

standing at the time of filing the complaint." Id. at 1319 (quoting Lujan v. Defenders 

ofWildl~fe, 504 U.S. 555, 560-61 (1992)). The district court acknowledged that courts 

in other Circuits had held that "a plaintiff need not encounter all barriers nor have 

knowledge of all barriers to obtain relief." Id. at 1319 n.l4 (citing Steger v. Franco, 

Inc., 228 F.3d 889, 894 (8th Cir. 2000); Pickern v. Holiday Quality Foods, 293 F.3d 

1133, 1138 (9th Cir. 2002)). Even so, the district court found that "courts in the 

Eleventh Circuit have been more cautious, requiring a showing of plaintiffs actual 

knowledge of particular barriers for the plaintiff to have standing to challenge those 

barriers." Id. (citing Access Now, Inc. v. S. Fla. Stadium Corp., 161 F. Supp. 2d 1357, 

1365 (S.D. Fla. 2001); Fox v. Morris Jupiter Assocs., No. 05-80689-CIV, 2007 WL 

2819522, at *6 (S.D. Fla. Sept. 21, 2007)). 

The Eleventh Circuit affirmed that decision on appeal. The plaintiff argued to 

the Eleventh Circuit that "the statutory language of the ADA allows for standing to 

bring an entire facility into compliance once one barrier is encountered," but the 

Eleventh Circuit explicitly rejected that construction of the statute. Norkunas, 444 F. 

App'x at 416. Instead, the Circuit panel held that, because the plaintiff "did not 

experience discrimination as a result of his stay in a designated accessible room, he 

was not discriminated against through barriers contained therein and he does not meet 
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the injury in fact requisite for standing." Jd. 

Even though the Norkunas decision is unpublished and, therefore, not binding, 

this court concludes that it should be followed because it is clear, well-reasoned, and 

consistent with decisions from most other courts within the Eleventh Circuit. Under 

Norkunas, plaintiffs do not have standing to raise violations of the ADA and 

Rehabilitation Act that they have not yet experienced. The claims sought to be asserted 

in paragraphs 25 and 34 of plaintiffs' complaint, therefore, are due to be stricken. 

As another judge from this district has noted in a similar case, however, this 

ruling "in no way limits [plaintiffs'] ability to amend [their] complaint."23 If plaintiffs 

later encounter additional barriers to access at Point Mallard, they may seek leave to 

amend their complaint to encompass those barriers, and leave will be freely given as 

justice requires. See Fed. R. Civ. P. 15(a)(2). 

B. Rehabilitation Act Claim 

The court will next address the City's argument that plaintiffs' Rehabilitation 

Act claim must fail because they did not adequately allege that any particular City 

departments, agencies, entities or other instrumentalities receive federal funding. 24 

23 Doc. no. 14 in James Mason v. Redstone Ridge, LLC, Civil Action No. 5:12-cv-1685-
AKK, at 5 (alterations supplied). 

24 As the United States, appearing in the capacities of intervenor and amicus curiae, points 
out, "the existence of a valid Section 504 claim renders it unnecessary for the Court to consider at 
this time the city's arguments regarding the constitutionality of Title II." Doc. no. 13-1 (United 
States' Brief as Intervenor and Amicus Curiae in Opposition to Motion to Dismiss), at 4. More 
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Section 504 of the Rehabilitation Act states, in the part pertinent to the following 

discussion, that: 

No otherwise qualified individual with a disability in the United States . 
. . shall, solely by reason of her or his disability, be excluded from the 
participation in, be denied the benefits of, or be subjected to 
discrimination under any program or activity receiving Federal financial 
assistance .... 

29 U.S.C. § 794(a) (emphasis supplied). The statute defines the term "program or 

activity" as including 

all ofthe operations of-

(1 )(A) a department, agency, special purpose district, or 
other instrumentality of a State or of a local government; or 

(B) the entity of such State or local government that 
distributes such assistance and each such department or agency 
(and each other State or local government entity) to which the 
assistance is extended, in the case of assistance to a State or local 
government ... 

any part of which is extended Federal financial assistance. 

29 U.S.C. § 794(b ). The former Fifth Circuit has held, in the context of interpreting 

the phrase "program or activity receiving Federal financial assistance," that 

it is not sufficient, for purposes of bringing a discrimination claim under 
section 504, simply to show that some aspect of the relevant overall entity 

specifically, the United States states that "[t]he city's obligations are the same pursuant to Section 
504 and Title II, and so as long as [sic] the plaintiffs maintain a live Section 504 claim, the 
constitutionality of Title II is a purely academic question that should not be decided." Jd. at 7 
(alterations supplied). 
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or enterprise receives or has received some form of input from the federal 
fisc. A private plaintiff in a section 504 case must show that the program 
or activity with which he or she was involved, or from which he or she 
was excluded, itself received or was directly benefitted by federal 
financial assistance. 

Brown v. Sibley, 650 F.2d 760, 769 (5th Cir. 1981).25 

In their complaint in the present case, plaintiffs allege only that"[ d]efendant is 

the direct recipient of federal funds sufficient to invoke the coverage of Section 504, 

and is unlawfully and intentionally discriminating against Plaintiffs on the sole basis 

of the disabilities ofPlaintiffs."26 Plaintiffs never specify any particular City program 

or activity that receives federal funds; and, even more importantly, they never state that 

any such program or activity actually caused the Rehabilitation Act violations at issue 

here. Without even a bare allegation that they actually were discriminatorily affected 

by a specific program or activity that receives federal financial assistance, plaintiffs 

cannot support a claim under the Rehabilitation Act. 

C. As-Applied Constitutional Challenges to the ADA 

25 As recently as 2011, the Eleventh Circuit has indicated that it intends to abide by the 
principles set forth in Brown. See Muckle v. UNCF, 420 F. App'x. 916, 918 (11th Cir. 2011). 
Moreover, plaintiffs do not appear to challenge that Brown contains the proper standard. See doc. 
no. 9 (Plaintiffs' Response to Motion to Dismiss and Memorandum of Law), at 37-38 ("While 
Defendant may correctly be arguing that Plaintiffs will ultimately have the burden of proving that 
individual departments and/or programs of the Defendant actually received federal funds sufficient 
to invoke application of the Rehabilitation Act to Point Mallard Park, that argument is no basis for 
dismissal at this juncture."). 

26 Doc. no. 1 'II 31 (alteration supplied). 
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The ADA was enacted in 1990 with the stated purpose of creating "a clear and 

comprehensive national mandate for the elimination of discrimination against 

individuals with disabilities." 42 U.S.C. § 12101(b)(l). Title II of the Act governs 

discrimination in the provision of public services, and states that "no qualified 

individual with a disability shall, by reason of such disability, be excluded from 

participation in or be denied the benefits of the services, programs, or activities of a 

public entity, or be subjected to discrimination by any such entity." 42 U.S.C. § 12132 

(emphasis supplied). The term "public entity" includes "any State or local 

government," as well as "any department, agency, special purpose district, or other 

instrumentality of a State or States or local government." 42 U.S.C. § 12131(1). 

A private plaintiff alleging a violation of Title II has the burden of proving three 

prima facie elements: 

(1) that he is a qualified individual with a disability; (2) that he was 
excluded from participation in or denied the benefits of a public entity's 
services, programs, or activities, or was otherwise discriminated against 
by the public entity; and (3) that the exclusion, denial of benefit, or 
discrimination was by reason of the plaintiffs disability. 

American Association ofPeople with Disabilities v. Harris, 647 F.3d 1093, 1101 (11th 

Cir. 2011) (quoting Bircoll v. Miami-Dade County, 480 F .3d 1072, 1083 (11th Cir. 

2007)). When passing the ADA, Congress stated its specific intent "to invoke the 

sweep of congressional authority, including the power to enforce the fourteenth 
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