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Navigating First Amendment Concerns
In the Public School Setting

By Christopher M. Pape and Zachary B. Roberson

Introduction

Maybe no other area of law better
captures the unique combination of
political intrigue, pedagogical con-
cerns, and practical considerations
common to the education bar than
speech claims under the First
Amendment. This article will rely
on an extended hypothetical based
on some of our prior cases to de-
scribe the legal considerations for
student, employee, and community
member speech. Although the stu-
dent speech analysis is unique to

education law, the employee and
community member speech issues
are applicable to other public agen-
cies and public actors.

Setting the
Stage

It’s election season, and the in-
cumbent mayor is seeking reelec-
tion. Her main campaign promise
is to consolidate the town’s two
high schools. The plan is simple:
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close the older, smaller school and
transfer the students from that
school into the newer, larger school.

Jenny Doe, a senior at the old high
school, is the student editor of the
school newspaper which is written
and edited by students in the Journal-
ism II class. Jenny drafted a scathing
editorial which, while not vulgar,
was highly critical of the mayor’s
proposal to close her school. She fo-
cused on the preservation of each
school’s identity and the friendly rivalry
between schools. She ended her edito-
rial by stating that “consolidating the
schools would be like erasing half of
our town’s history.”

Jenny shared the editorial with her
teacher and newspaper sponsor, Mr.
Smith. He felt that the editorial was too
controversial for the school paper, and di-
rected Jenny to publish something more pos-
itive about the school’s history instead.

Jenny complied with Mr. Smith’s directive not to
publish her piece in the paper, but instead posted it on
her social media. In her post, she explained that she felt
compelled to share the editorial with her classmates via
social media because Mr. Smith had not let her speak
her mind in the school’s newspaper. She explained that
“as the editor of the newspaper,” she would be doing
her classmates a disservice by remaining quiet.

Jenny’s editorial quickly circulated on social media,
and when Mr. Smith saw it, he told her there would be
consequences for her insubordination. Additionally,
he posted a response on his own social media page ar-
guing against Jenny’s position, which he character-
ized as churlish and childish. He expressed his fears
about the school system’s dire financial straits and
stated that consolidating the two schools is the only
fiscally responsible way forward. He ended his post
by stating that “we may be erasing half of the town’s
history, but if we don’t, the whole school system will
be history.”

When word spread about Mr. Smith’s post and his
threat of disciplinary consequences, a community pe-
tition seeking Mr. Smith’s immediate termination
began to circulate. The “Mr. Smith MUST GO!” peti-
tion received more signatures than there are students

Whether and to what
extent school officials
may regulate student

speech depends on
the nature of the
student’s expression.

in the school. To top it all off, many
parents began seeking transfers
from Mr. Smith’s class for their stu-
dents, explaining that they don’t
feel he creates a safe place for his
students to express themselves.

Ms. Washington, the community
member who started the petition,
does not have children in the system,
but she employs tutors under a con-
tract with both high schools. The
school principals can cancel the con-
tract at any time with no penalty to the
school. Mr. Hamilton, the principal of

the newer school, is good friends
with Mr. Smith. In an effort to help
his friend, Mr. Hamilton asks Ms.
Washington to take down the petition.
When she refuses to do so, he sends
her a letter terminating the tutoring con-
tract. Furious at receiving the letter as it
will cost her a considerable amount of rev-
enue, Ms. Washington calls Mr. Hamilton demanding
to know why he cancelled the agreement. He tells her
that they can talk once the petition has been removed.

Feeling pressure from the community, Mr. Jones,
the principal of the older school where Mr. Smith
teaches, informs Mr. Smith that the social media post
was unacceptable, and that Mr. Smith has lost the
confidence of his parents. With the support of the su-
perintendent, Mr. Smith is placed on administrative
leave pending termination.

Student Speech

Students in public schools do not “shed their consti-
tutional rights to freedom of speech or expression at
the schoolhouse gate.”! Whether and to what extent
school officials may regulate student speech depends
on the nature of the student’s expression. The U.S.
Supreme Court has recognized three main categories
of student speech: (1) pure student expression under
Tinker v. Des Moines Independent Community School
District;* (2) vulgar, lewd, offensive, or indecent
speech under Bethel School District No. 403 v.
Fraser;* and (3) school-sponsored speech under
Hazelwood School District v. Kuhlmeier.*

THE ALABAMA LAWYER

www.alabar.org 417



EDUCATION LAW ISSUE

Can Mr. Smith prohibit Jenny’s editorial?

The Supreme Court has been careful to draw a dis-
tinction between the questions of whether a school
board may punish a student for certain speech, as was
the issue in Tinker and Fraser, or
whether it may avoid publicizing cer-
tain student speech. Our first sce-
nario falls within this second
question. In that regard, the Supreme
Court held in Hazelwood that a
school board may exercise “‘editorial
control over the style and content of
student-speech in school-sponsored
expressive activities so long as their
actions are reasonably related to le-
gitimate pedagogical concerns.” The
Eleventh Circuit has clarified that
this standard controls all student-
speech that (1) bears the imprimatur
of the school (i.e., the school had a
role in setting guidelines for and ulti-
mately approving the speech such
that a “reasonable observer” would
believe it is school-sponsored)® and (2)
occurs in a “curricular activity.”” Al-
though seemingly tied to classroom
instruction, the phrase “curricular ac-
tivity”” is more broadly interpreted to
include any expressive activity that is
(a) “supervised by faculty members”
and (b) “designed to impart particular
knowledge or skills to student participants
and audiences.”® Noticeably, there is no con-
sideration of whether the activity is graded or earns
school credit, occurs during school hours or on school
campus, or is part of the school’s curriculum catalog.’

In our hypothetical, there is no question the school
newspaper bore the imprimatur of the school and was
part of a curricular activity. The newspaper was pub-
lished as part of a classroom activity, was designated as
the official newspaper of the school, and was supervised
by a faculty member. Thus, under Hazelwood, the
school board could prohibit Jenny from publishing her
article in the newspaper. The only remaining question is
whether the speech limitation was “reasonably related
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Courts give great
deference to school
boards and have
upheld restrictions
based on concerns
such as avoiding
debate and remaining

neutral on a political
or religious topic."

to legitimate pedagogical concerns.”!? Courts give great
deference to school boards and have upheld restrictions

based on concerns such as avoiding debate and remain-

ing neutral on a political or religious topic.!! Ultimately,

a court is likely to uphold the decision
to prohibit publishing Jenny’s article
based on Hazelwood.

Can Jenny be disciplined for
her social media post?

The question remains whether the
school board could punish Jenny for
publishing her editorial on social
media as Mr. Smith threatened. In
Tinker, the Supreme Court held that
students cannot be punished for the
mere expression of their personal
views on school grounds unless the
school board has reason to believe
that such personal expression will
cause a substantial interference with
the work of the school or infringe
on the rights of other students.”

While Tinker requires a substantial
interference or disturbance in order to
regulate student expression, a school
board need not wait until a disruption
actually occurs." Instead, the school
board may regulate student expres-
sion if it can reasonably anticipate
that the expression will cause substan-
tial disruption or material interference
with school activities.'* This disruption
must be more than a de minimis impact or theo-
retical possibility of discord.!®> For example, student
expression may not be suppressed if it only gives rise
to mild curiosity, discussion, comments, or even hos-
tile remarks by some students.'®
But what about off-campus student speech? Ad-
dressing this issue for the first time in Doe v. Valencia
College, the Eleventh Circuit concluded that, “Tinker
teaches that conduct by the student, in class or out of
it that results in the invasion of the rights of others is,
of course, not immunized by the constitutional guar-
antee of freedom of speech.”!” Although the Court
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greatly limited its holding, stating only that, “Tinker
does not foreclose a school from regulating all off-
campus conduct[,]” it did not provide a detailed stan-
dard for punishment of such speech.'®

Courts outside the Eleventh Circuit most commonly
address punishment of off-campus speech by requir-
ing the school system to first satisfy some threshold
test, and if met, to then satisfy Tinker’s substantial in-
terference standard. The threshold test used varies by
jurisdiction, but the most common test analyzes
whether there existed a “reasonably foreseeable risk”
that the speech would reach the school or come to the
attention of school officials.!® Other tests focus on
whether a sufficient nexus exists between the school’s
interests and the speech.?® While several approaches
are viable, the safest path in our Circuit is likely to
follow the Ninth Circuit and consider both threshold
tests: (1) whether there exists a sufficient nexus be-
tween the speech and the school, and (2) whether
there exists a reasonably foreseeable risk that the
speech would reach the school or school officials.?!
Then, if both threshold tests are met, apply the Tinker
standard and analyze whether the speech “might rea-
sonably lead school authorities to forecast substantial
disruption of or material interference with school ac-
tivities.”?? Alternatively, if the speech interferes with
another student’s right to feel secure, the school may
regulate the speech regardless of any threshold
considerations.?

In our hypothetical, it seems likely that Jenny’s edi-
torial would satisfy any of the threshold tests. It is
foreseeable—and Jenny’s intention—that the editorial
would reach the school or school officials, and there
is a clear nexus between the editorial and her school.
While the threshold test is met, facts are lacking that
would meet the Tinker substantial disruption standard.
Of course, the school did experience a disruption, but
the facts in our hypothetical tend to show that Mr.
Smith’s post, not Jenny’s, was the cause of the disrup-
tion. The school could attribute the disruption to
Jenny or argue that her post would likely cause a fu-
ture substantial disruption based on its controversial
nature and relevance to the students.

However, forecasting a substantial disruption is al-
ways risky, and with weak evidence of a substantial
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disruption or material interference with school activities,
the school should avoid disciplining Jenny for the post
until there are facts to prove substantial interference.

Attempting to circumvent the First Amendment
framework by instead punishing Jenny for failing to
follow Mr. Smith’s directive is also risky. A school
cannot prohibit a student from exercising a constitu-
tional right by merely telling the student not to do
$0.2* A school board cannot punish a student indi-
rectly, through the guise of insubordination, for what
it cannot punish directly.?

Employee Speech

Like student speech, government employee speech
rights are limited. Despite this similarity—and the pro-
hibition against retaliation—there is very little overlap
between the considerations when responding to dis-
ruptive speech of an employee and a student.?® The
First Amendment rights of public employees, such as
teachers, must be analyzed using the Pickering-Con-
nick test.”” This balancing test examines whether (1)
the employee was speaking as a citizen on a matter of
public concern; (2) the employee’s speech interests
outweighed the employer’s interest in effective and
efficient fulfillment of its responsibilities; and (3) the
speech played a substantial part in an adverse em-
ployment action. If the employee establishes these
three prongs, the burden shifts to the employer to
show that it would have made the adverse employ-
ment decision even in the absence of the protected
speech.?®

Was Mr. Smith speaking on a matter of public
concern?

Addressing the first Pickering-Connick prong, in
Garecetti v. Ceballos, the Supreme Court held “that
when public employees make statements pursuant to
their official duties, the employees are not speaking as
citizens for First Amendment purposes, and the Con-
stitution does not insulate their communications from
employer discipline.”? Post-Garcetti, the Eleventh
Circuit reformulated the first Pickering-Connick
prong*® into a two-step, legal inquiry that considers
whether: (1) the speaker was speaking as an employee
or citizen, and (2) the speech addressed the mission of
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the government or a matter of public concern.’' This
reformulated first step acts as a First Amendment
“threshold layer” based on the role that the employee
occupied when speaking and the content of the
speech.??

To resolve the “citizen” component of the Garcetti
threshold issue, courts examine whether the speech
stems from the employee’s official, professional du-
ties.* Other relevant considerations may be whether
the employee’s speech advanced official duties or was
made pursuant to them, or whether the employee used
the employer’s official authority or workplace re-
sources as part of the speech.’* Notably, a citizen’s
speech does not become “employee” speech merely
because the individual’s speech included information
learned during the course of public employment.® In-
stead, the critical difference between speaking as a
citizen and an employee is whether the speech fits
within the scope of the individual’s official duties.*

To evaluate the “matter of public concern” compo-
nent, courts must determine whether the speech related
to “any matter of political, social, or other concern to
the community.”*” Both the content and context of the
speech matter. For example, a criticism that would
constitute a matter of public concern if made publicly
may not rise to that level if made solely to the em-
ployee’s supervisors.* Not all comments made outside
of the workplace constitute speech as a citizen on a
matter of public concern, but speech made to the gen-
eral public weighs in favor of it being on a matter of
public concern.® In contrast, workplace grievances are
not matters of public concern.*

It is impossible to provide a comprehensive list of
matters of public concern as any number of policy is-
sues could qualify.* However, publicly speaking
about “corruption in a public program and misuse of
state funds . . . obviously involves a matter of signifi-
cant public concern.”* Similarly, the Pickering Court
explained that “[t]eachers are, as a class, the members
of a community most likely to have informed and def-
inite opinions as to how funds allotted to the opera-
tions of the schools should be spent. Accordingly, it is
essential that they be able to speak out freely on such
questions without fear of retaliatory dismissal.”*

Under our fact pattern, Mr. Smith can make a strong
argument that he was a citizen speaking on a matter
of public concern. While his speech was motivated
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A governmental
employer will have a
difficult time estab-
lishing that non-
disruptive expression—
even if uncomfortable—

primarily by information he learned
as the newspaper sponsor, his re-
sponse to Jenny did not use a
school platform and was not within
his official duties. Additionally,
under Pickering, it is likely that Mr.
Smith’s comments are matters of
public concern because they focus
on how limited educational funds
are spent.

Pickering-Connick Balancing

Next, we must balance the speech
interests of the employee against the
employer’s interests. However, courts
do not consider speech in a vacuum.*
The context, circumstances, and im-
pact, or potential impact, of the
speech are relevant.* A governmental
employer will have a difficult time es-
tablishing that non-disruptive expres-
sion—even if uncomfortable— sufficiently
outweighs the speaker’s rights.*® In contrast,
an employer’s interest in disciplining an employee
whose speech is vulgar and insubordinate may out-
weigh the speaker’s right, even if the speech is other-
wise protected.*’ At this step, context is critical because
an employee’s speech could be “protected had he con-
fined his complaint to the proper time, place, and man-
ner. . . . [but it may not be protected because he] chose
to spend [employer] time broadcasting his rancor.”

Most cases will fall between the two extremes. In
those cases, the court will consider if the speech dis-
rupts harmony in the workplace, damages critical rela-
tionships, or prevents the regular operation of the
employer.* The relationship component is especially
critical for an “employee serv[ing] in a sensitive ca-
pacity that requires extensive public contact.” Lastly,
while the mere likelihood of a disruption can be suffi-
cient, the existence of an actual disruption is persua-
sive evidence in favor of the employer’s interest.”!

The balancing test is where Mr. Smith’s case will
falter because there was actual disruption. Parents
have requested mid-year transfers, and the administra-
tive burden of handling those requests weighs in favor
of the board. Additionally, Mr. Smith may have
damaged sensitive relationships with students and

sufficiently outweighs
the speaker’s rights.*

parents that are critical to the
school’s success.

Community
Member
Speech

Ms. Washington’s speech—the peti-
tion—poses another unique issue. To
allege a successful First Amendment

claim, she must show that she (1) en-
gaged in constitutionally protected
speech; (2) suffered a consequence
that would objectively deter a person
from engaging in such speech; and
(3) her speech was causally related to
the consequence.>> Ms. Washington’s
speech, like Mr. Smith’s, likely involves
a matter of public concern. Speech “on
matters of public concern. . . is at the heart of
the First Amendment’s protection[,] occupies the
highest rung of the hierarchy of First Amendment val-
ues, and is entitled to special protection.”

Assuming her speech is protected, we then consider
whether she suffered a consequence that would deter
a “person of ordinary firmness” from speaking.’* This
test is not onerous and has been shown through conse-
quences such as retaliatory issuance of parking cita-
tions, a pattern of police harassment, or being denied
the option to select one’s preferred legal name on a
driver’s license.> Importantly, because this test is not
subjective, it does not matter if Ms. Washington was
actually deterred.*® The loss of the contract likely es-
tablishes the second prong.

To show a causal connection, Ms. Washington must
show that Mr. Hamilton was subjectively motivated to
cancel her contract because of her exercise of free
speech.”” If she does that, the burden shifts to Mr.
Hamilton to show that he would have canceled her
contract even without her speech.’® Clearly, Mr. Hamil-
ton’s actions were subjectively motivated by Ms.
Washington’s exercise of her speech. Barring addi-
tional facts, it is unlikely that Mr. Hamilton can defeat
Ms. Washington’s claim.
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Conclusion

Social media creates new platforms for speakers,
and a school board must consider a variety of legal
frameworks as its stakeholders react to these plat-
forms. As the barriers to publicly sharing one’s
thoughts continue to diminish, the legislature, courts,
and school boards will struggle to keep up. A
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