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Introduction

In the wake of the 2016 presidential and congressional
elections, most employers have been focusing on likely
changes to the rules affecting the salary basis under
the Fair Labor Standards Act of 1938 (“FLSA”), 29
U.S.C. § 201, et seq. However, depending on action
in Congress, another change to the FLSA may be
looming that is of interest to employer, employees, and
employment-law practitioners alike. On February 16,
2017, Representative Martha Roby (R) of Alabama’s
Second District introduced H.R. 1180, the Working
Families Flexibility Act of 2017 (“WFFA”),?> which
to offer
compensatory time off to their workers in lieu of cash
compensation, similar to what is allowed in the public
sector. In congressional testimony, several Alabama

would permit private-sector employers

residents have argued that such an arrangement may
result in benefits to both employers, who could realize
short-term savings in weeks where compensatory time
is earned, and employees, who would have additional
flexibility to choose between overtime compensation
and time off to meet unforeseen needs.’

The United States House of Representatives passed
Rep. Roby’s proposed compensatory-time legislation in
early May 2017,* and the Trump Administration voiced
its approval of the measure on the same day.” However,
the legislation remains pending in the United States
Senate, which has been beset by divisions and gridlock
in recent months.

This article examines the WFFA and its purpose of
amending the FLSA to allow private-sector employers
to grant compensatory time to employees in lieu
of overtime compensation. This path requires an
exploration of the reasons behind the current ban
on private-sector compensatory time, along with the
policymaking arguments in favor of keeping that ban
in place and the curious exception for public-sector
employers under the FLSA. While it is clear from the
proposed legislation that Congress intends to impose a
more rigorous standard on private employers than the
FLSA currently requires of public employers, the WFFA
nonetheless offers substantial potential benefits to both
workers and management. Nevertheless, because this
legislation also comes with significant potential risks to
employees, the political tenability of the bill is unclear
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at best. At the very least, employers and practitioners
may expect that any FLSA revisions allowing for
compensatory time in lieu of overtime compensation
will result in both short-term benefits and the potential
for frequent litigation in the near future.

The Ban on Compensatory Time

The FLSA does not expressly address compensatory-
time arrangements in the private sector. The only
mention of compensatory time in either the Department
of Labor’s regulations or the FLSA itself addresses its
use in the public sector, with no mention of the private
sector. Nonetheless, private-sector employers are forced
to operate as if the FLSA prohibits private employers
from offering compensatory time for one simple reason:
because the Department of Labor says that it does.

Section 7(a) of the FLSA has always required that
employers generally must pay no less than one and
one-half times an employee’s regular rate of pay for any
hours worked over forty in a given workweek.® However,
it was not until 1968 that the Department’s Wage and
Hour Division issued its present-day interpretative rules
concerning the FLSA’s overtime provisions. Among the
interpretations published at that time was 29 C.ER. §
778.106, which interprets Section 7(a) as setting forth a
“general rule” that “overtime compensation earned in a
particular workweek must be paid on the regular pay day
for the period in which such workweek ends.”

Although § 778.106 does not itself declare that
compensatory time is prohibited, its implications
for a compensatory time arrangement are clear. An
ideal compensatory-time arrangement would allow an
employee to save up his compensatory hours for use
as paid time off at some later date in lieu of overtime
compensation, a process known as “banking.” If
the general rule of § 778.106 requires that overtime
compensation be paid on the regular pay day for the
workweek in question, and if compensatory time is
offered strictly as an alternative to overtime pay, could
compensatory time be banked for use affer the pay
period in which it was earned?

Later in 1968, the Wage and Hour Administrator
answered this question in the negative. In an opinion
letter that relied in parton § 778.106, the Administrator
offered the Department of Labor’s first formal guidance

Alabama Defense Lawyers Association



concerning whether private employers could lawfully
provide compensatory time to employees as an
alternative to overtime wages:

Section 778.106 indicates that the payment of . .
. overtime compensation due an employee must
ordinarily be made at the regular payday for the
period in which the work was performed. An
employer may not credit an employee with
compensatory time (even at a time and one-half
rate) for overtime earned which is to be taken
at some mutually agreed upon later date . .. .?

It appears that the Administrator’s conclusions
regarding compensatory time have never been seriously
reconsidered. In a 1985 congressional report, House
Republicans observed that the Secretary of Labor
“customarily” construes the FLSA as precluding
the use of compensatory time in lieu of overtime
compensation.” To this day, the Wage and Hour
Division’s Field Operations Handbook stands by the
position that overtime compensation “must be paid in
cash and normally at the time of the regular pay period
.. .. It may not be accumulated to be paid at any time
subsequent thereto.”°

It should be noted that the Department of Labor is
not alone in this interpretation of the FLSA. As early as
1967, and continuing to this day, courts have generally
concluded that it is impermissible for private employers
to award employees compensatory time in lieu of
overtime compensation, either for the same reasons
articulated by the Administrator in 1968 or simply
because “the substitution of comp time for cash wages
by private-sector employers is not expressly authorized”
under the FLSA."

The Department’s interpretation of the FLSA does
leave room for one permissible form of compensatory
time in the private sector. FLSA interpretative rules
expressly prohibit employers from averaging hours
across two or more weeks in a single pay period in order
to avoid paying overtime compensation.'? Yet, if a non-
exempt employee works overtime hours during any
week in one pay period, the employer may choose to
give the employee paid time off for one and one-half
times those overtime hours during some later week in
the same pay period in lieu of overtime compensation.
For example, if the employee works ten hours of
overtime in the first week of a two-week pay period, the
employer may properly grant him fifteen hours of paid
time off in the following week. This option, known
as a “time-off plan,” is acceptable to the Department
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because it is equivalent to paying the employee
overtime compensation but giving him unpaid time off
the following week. The Administrator endorsed this
option in the same 1968 opinion letter that condemned
other compensatory time arrangements, and the
Department’s Field Operations Handbook continues
to permit employers to use time-off plans.”> However,
even this option prohibits the banking of paid hours
off for use in some future pay period, the quintessential
feature of a compensatory-time arrangement.'*

The Public-Sector Exception

The Department’s 1968 decision to interpret the
FLSA as banning most compensatory-time schemes
coincided with other shifts in the workforce, particularly
in the public sector. As the FLSA was originally drafted,
state and local public employees were not covered by
the overtime protections of Section 7(a).” However,
in a pair of sweeping amendments passed in 1966 and
1974, Congress expanded its coverage to generally
encompass all public agencies at the federal, state, and
local government levels.'

These FLSA amendments created a significant
problem for state and local governments. Of particular
relevance here, many agencies looking for creative ways
to address budget shortfalls had enacted compensatory-
time schemeswell before the 1966and 1974 amendments
were contemplated, secure in the knowledge that the
FLSA overtime provisions did not apply to them."”
Suddenly, a popular and efficient practice for public-
sector employers was no longer available. In response
to this development, multiple cities and states quickly
brought suit to prevent the enactment of these FLSA
revisions shortly after the 1974 amendments were
signed into law."®

In 1976, the U.S. Supreme Court held in National
League of Cities v. Usery that the FLSA amendments
were unconstitutional under the Tenth Amendment."”
In doing so, the Court specifically cited the city and
state governments concerns ‘that the [FLSA] will
require that the premium compensation for overtime
worked must be paid in cash, rather than with
compensatory time off.”?° The Court recognized that
this outcome was “likely to be highly disruptive of
accepted employment practices in many governmental
areas.””" Accordingly, the Court struck down both the
1966 and the 1974 amendments to the FLSA to the
extent that they required state and local governments to
comply with the FLSA, including the implicit ban on
compensatory time.”?

Relying on this exemption from the FLSA, many city

15



and state government agencies returned to the practice
of providing compensatory time to their employees,
even as private employers remained forbidden to do
the same under the Department’s interpretation of the
FLSA.”? However, this relief for public agencies was
short-lived—in the 1985 case of Garcia v. San Antonio
Metropolitan Transit Authority, the Supreme Court
narrowly overruled National League of Cities, finding
it both unworkable and “inconsistent with established
principles of federalism.”? Suddenly, city and state
governments were once again subject to the FLSA’s
implicit ban on compensatory time.?

In response to these developments, Congress moved
quickly to amend Section 7 to allow state and local
entities to continue to offer compensatory time to their
employees in lieu of overtime compensation.® In late
1985, Congress enacted and President Reagan signed
Senate Bill 1570, which added a new Section 7(o) to
the FLSA.? In brief, Section 7(o) provides that:

[e]mployees of a public agency which is a State,
a political subdivision of a State, or an interstate
governmental agency may receive, in accordance
with this subsection and in lieu of overtime
compensation, compensatory time off at a rate not
less than one and one-half hours for each hour of
employment for which overtime compensation is
required . . . .*8

The remainder of Section 7(o) sets forth restrictions
concerning collective bargaining agreements, public
safety employees, and maximum hours of compensatory
time.”

Legislative Attempts to Permit Private-Sector
Compensatory Time

In debating Senate Bill 1570, the House and Senate
committee reports emphasized the special challenges
that a ban on compensatory time would pose for
state and local governments. In particular, the House
Committee on Education and Labor favorably cited the
flexibility that “such systems have provided to the public
employer faced with extraordinary demands for public
services yet constrained by strict limits on available
revenue.”” Likewise, the counterpart committee in
the Senate observed that these compensatory time
arrangements were ‘frequently the result of collective
bargaining” in the public sector and that such systems
were “both fiscally and socially responsible.”" Thus,
even though the committees lauded “the mutual
benefits” that a compensatory time arrangement could
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provide to state and local employers and employees,*
it was clear that the state and local budgetary concerns
played a significant role in the congressional drive to
preserve that option for public employers.

Republican in Congress soon came to the conclusion
“that compensatory time off in lieu of overtime pay
for hours worked beyond 40 in a week can provide
mutually satisfactory solutions in the private sector no
less than is the case in the public sector.”®® In 1995,
Republicans in the 104th Congress introduced their
first attempt at the WFFA, which sought to amend
Section 7(0) to permit compensatory time among public
and private employers alike.** In July 1996, the House
comfortably passed the bill by a margin of 225-195.%°
Although President Clinton voiced limited support for
an alternative proposal for compensatory time in the
private sector,’® the Senate never took action on the bill.

Amending the FLSA to allow for private-sector
compensatory time remained a top priority for
Republicans in subsequent Congresses. In an effort to
simplify the amendment process, House Republicans in
the 105th Congress drafted a revised WFFA providing
that an entirely new private-sector compensatory-time
provision would appear at the end of Section 7, leaving
Section 7(0)’s rules on public-sector compensatory
time untouched. *” This retooled WEFFA, the first piece
of legislation introduced by House Republicans in the
105th Congress, passed on a vote of 222-210 in early
1997.%% However, these efforts at amending the FLSA
once again met their demise in the Senate, which never
acted on the House bill and which saw a companion
piece of legislation successfully filibustered twice by
Senate Democrats and a handful of Republican allies.”’

The House Republican bill has remained largely
unchanged since 1997. Until recently, the same could be
said of its fate. Although House Republicans introduced
the WFFA in the 106th, 107th, 108th, 110th, 111th,
113th, and 114th Congresses, those bills rarely made it
out of committee.*” Even when the House again passed
the WFFA in essentially its present form in 2013,%' the
bill died in committee in the Senate amid veto threats
from the Obama Administration.”> The Senate’s own
proposals to allow for private-employer compensatory
time have never made it out of committee since 1997.%

The passage of the WFFA in May 2017 marks the
first time that a sitting President has explicit endorsed
a private-sector compensatory time bill that has passed
the House.* Although it remains to be seen whether the
Senate will take action on this proposal, the prospects for
compensatory time in the private sector have arguably
never been closer to fruition.
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The Current Proposed Bill

In short, the bill passed by the House this year
allows for an employer in the private sector to provide
compensatory time offin lieu of overtime. Compensatory
time is accrued at a rate not less than one and one-half
hours for each hour of employment for which overtime
would otherwise be provided.® The bill has no impact
on the compensatory time rules in the public sector,
which will remain governed by Section 7(0).

Any arrangement for the use of compensatory
time in the private sector must be made through an
expressly mutual agreement between the employer
and the individual employee or, in the case of
employees represented by a labor union, between
the employer and the union.* That agreement
must be maintained in accordance with the FLSA’s
recordkeeping requirements.”” If the agreement is made
with an individual employee, it must be affirmed by
a written or otherwise verifiable record, entered into
before the performance of the work, demonstrating
that the employee has affirmatively chosen to receive
compensatory time off in lieu of cash compensation.*
These requirements are largely consistent with applicable

provisions of Section 7(0) for public-sector employees,
though the WFFA goes further in explicitly providing
that the employee’s agreement must be knowing and
voluntary.

In addition, the WFFA requires that an employee
must have worked at least 1,000 hours for the employer
during a period of continuous employment over the
twelve-month period prior to his receipt of or agreement
to receive compensatory time.* This requirement does
not appear in Section 7 (o) and is therefore unique to the
private sector, having been added to address concerns
regarding vulnerable employees in the construction
industry and migrant workers in other seasonal
professions.”

Under this bill, an employee with accrued
compensatory time must generally be permitted to
use the compensatory time within a reasonable period
after requesting such time off from his employer. The
employer may only deny the use of compensatory time
if the use of that time off would unduly disrupt the
employer’s operations.”® This provision is essentially
identical to the language governing the use of
compensatory time in the public sector.>
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In order to protect private-sector employers and
employees from excessively high amounts of accrued
compensatory time, the WFFA sets a maximum of
160 hours for each private-sector employee.”® This is a
legal maximum; nothing in the bill prohibits employers
and employees from agreeing to a lower limit for
compensatory time accrual.’® After the employee has
accrued the maximum number of compensatory hours,
the employer must provide cash compensation for
overtime as would normally be required. This limit is
far lower than that allowed in the public sector, which
is set at 240 hours for most public employee and 480
hours for certain seasonal or emergency workers.”

The WEFFA also includes three “cash out” provisions.
First, at the end of each year, the employer must provide
full cash compensation for all accrued and unused
compensatory time within thirty-one days.® Second,
upon thirty days’ notice to the employee, an employer
has the option of providing monetary compensation to
an employee for any of his unused compensatory time in
excess of 80 hours.” Finally, an employee may demand
monetary compensation for any accrued and unused
compensatory time, provided that the employee first
gives thirty days’ notice to the employer.’® In each case,
the compensation must be paid at no less than the regular
rate either at the time that the compensatory time was
earned or at the time of cash-out.”” Since compensatory
time is earned at a rate of time and a half, payment at
the regular rate would still effectively work out to time-
and-a-half compensation for each hour of employment
for which overtime compensation would be required
under the FLSA. These provisions are intended to
protect both employers and employees from liability for
accrual of excessive amounts of compensatory time.*
By contrast, regulations under Section 7(o) provide that
payments for accrued compensatory time may be made
at any time and are paid at the regular rate as of the time
of payment to the employee.*’

Similarly, the WFFA would require that private-
sector employers, like public-sector employers, provide
monetary compensation for all accrued and unused
compensatory time to an employee at the termination
of his employment.®® This compensation must meet or
exceed the regular rate earned by the employee either at
the time of pay-out or the time that the compensation
was earned.®’

Either the employer or the employee may end
a compensatory-time agreement at any time. As
long as a collective bargaining agreement does not
provide otherwise, the employer may discontinue its
compensatory-time policy upon thirty days notice
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to its employees.** Conversely, once an employee
withdraws from the compensatory-time arrangement by
written request, the employer must provide monetary
compensation within thirty days of receiving that
request.®

The WFFA also provides private-sector employees
with special protections relating to their right to
request, not request, or not use compensatory time off.
The bill expressly prohibits an employer from directly
or indirectly intimidating, threatening, or coercing
an employee, or attempting to do so, for the purpose
of interfering with the employee’s right to request or
not request compensatory time off in lieu of overtime
payment.®® The legislation also prohibits an employer
from taking those actions for the purpose of requiring
an employee to use his accrued compensatory time.®”’
An employer who violates these provisions may be
held liable to the affected employee in a private right
of action, with damages in the amount of the regular
rate of pay at the time the compensatory time was
accrued. Additionally, the employee is entitled to an
equal amount as liquidated damages, reduced by the
regular rate (at the time of accrual) for compensatory
time that was actually used by the employee.®® This
private right of action concerning compensatory time
abuses is unavailable to public-sector employees. These
protections are also in addition to the existing safeguards
in the FLSA, which make it unlawful to violate any
provision of Section 7 and which prohibit an employer
from discharging or otherwise discriminating against
employees who institute proceedings under the FLSA.®

The WFFA also includes two administrative
provisions. The first requires that the Secretary of Labor
revise his materials sent to employers for purposes of
explaining the FLSA to employees, such that those notice
materials reflect the bill's amendments.”” The second
requires the Comptroller General to prepare regular
reports concerning the impact of the legislation.”!

Interestingly, the final remaining section is a sunset
provision, stating that the WFFA shall cease to be in
effect five years after its enactment.”> House Republicans
state that this provision will allow Congress to review
the use of compensatory time among private-sector
business and make any necessary adjustments in the
legislation.”

Policy Obstacles to Enacting Compensatory Time
The push for compensatory time has long been
undergirded by the philosophy that the workplace has
changed dramatically in the 79 years since the FLSA
was enacted, requiring new and flexible solutions for
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employers and employees.”* However, opponents of
private-sector compensatory time are convinced that
the WEFA represents the opening salvo in an effort to
“gut[] the protections of the FLSA and underminle]
living standards to the detriment of workers, the
economy, and the country.””” Although the legislation
includes language to counter some of these concerns, the
policy arguments of those opposed to compensatory-
time options in the private sector continue to stand as
significant obstacles to this sort of reform.

Proponents of private-sector compensatory time
are correct in pointing out that there is a real desire
among both workers and employers for some degree
of flexibility in overtime compensation. Employers,
especially those in thinly-capitalized industries, could
benefit from the opportunity to avoid paying overtime
compensation for up to one year after it has been earned,
since the deferred compensation effectively constitutes
an interest-free loan. Opponents of the measure argue
that this arrangement would deprive employees of
the opportunity to instead invest their own overtime
compensation in an interest-bearing account.”®
However, proponents respond that employees have the
voluntary choice to accept compensatory time in lieu of
overtime and may freely reject that option in favor of
traditional overtime compensation.

Questions exist as to how voluntary this option would
end up being, and as to how often and how efficiently
abuses in that regard will be or can be litigated.
Proponents cite flexibility for employees as the principal
benefit of compensatory time. House Republicans
have frequently presented testimony over the past
two decades from hourly, non-exempt employees who
have requested the opportunity to choose between
compensatory time and overtime compensation. As one
employee said, “there have been times when I would
have gladly given up the additional pay [from overtime
compensation] to enjoy flexibility in planning my work
schedule.”” Another hourly employee testified, “If
I could bank my overtime, I wouldn’t have to worry
about missing work if my child gets sick on Monday
or Tuesday. I also would only be postponing valuable
time off with my family when I have a busy work week,
because I could always take the time off at a later date.””®

However, opponents argue that this flexibility is
illusory. As an initial matter, opponents point out that
an employee does not have free rein to choose when
to take her compensatory time. Instead, the employer
is only required to grant an employee’s request for
compensatory time off “within a reasonable period after
making the request,” and then only if the employer, in
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its sole discretion, determines that the request “does
not unduly disrupt the operations of the employer.”
Although proponents cite regulations under Section
7(o) holding that “mere inconvenience to the employer”
cannotsatisfy this standard,” opponents justifiably argue
that the judicial record on this question is mixed at best.
While the Sixth Circuit has concluded that leave in the
public sector could not be deemed “unduly disruptive”
if it only interfered with budgetary concerns rather
than government operations, the court reached this
conclusion despite recognizing that “the phrase ‘unduly
disrupt’ is inherently ambiguous.”® By contrast, the
Ninth Circuit held that this standard gives the public-
sector employer full discretion to choose exactly when
an employee may be allowed to use compensatory time
and does not allow the employee to choose a specific
date for its use.®’ Whether the public-sector regulations
on “undue disruption” would apply to private-sector
compensatory-time arrangements, and whether the
standard embraced by that regulation would actually
give employees flexibility in their use of compensatory
time, remains an open question.

Opponents also raise other objections to the flexibility
argument. Because the WFFA permits an employer to
cash out any earned compensatory time in excess of
80 hours with thirty days’ notice, an employer has the
power to preemptively “scuttle[e] an employee’s planned
surgery or parental leave.”®* Unless such a maneuver were
found to constitute intimidation, a threat, or coercion,
it would be neither prohibited nor actionable under the
WEFA as drafted. Additionally, it appears that nothing
in the WFFA would prevent an employer from forcing
an employee who takes compensatory time off from to
work additional overtime in the same week in the same
week, without being paid overtime compensation for
those additional hours.®

House Democrats further argue that the WFFA
does not sufficiently prohibit employers from offering
overtime hours only to employees who ask for
compensatory time in lieu of overtime compensation.
In response, proponents argue that the WFFA’s
prohibition on intimidation, threats, or coercion would
prevent that outcome, relying on similar statutory
language under the FMLA and the Federal Employees
Flexible and Compressed Work Schedules Act.* Despite
this reassurance, opponents remain concerned that
enforcement of this prohibition would be unacceptably
costly to employees. They also cite concerns that
when some workers are granted time off instead of
being paid for overtime in cash wages, an employer’s
increased reliance on those employees who agree to
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take compensatory time will result in less predictable
schedules and lower wages for all workers.®

Perhaps more compelling is the argument that
employers may provide fewer hours of paid leave in
other forms if compensatory time is permitted in lieu
of overtime. An employer who offers compensatory
time as the functional equivalent of vacation,
personal, or sick days may realize substantial savings,
since compensatory time is payment for work that
has already been performed rather than a gratuitous
benefit. For an employer that currently offers 80 hours
of paid vacation every year to non-exempt employees,
nothing in the WFFA would prohibit him from scaling
back this benefit to 16 hours of paid vacation for all
such employees and pointing to the availability of
compensatory time for additional time off, as long as
this decision is not deemed to threaten, intimidate, or
coerce employees to accept or use compensatory time.
Along the same lines, if compensatory time is available,
an employee may be less likely to use paid sick leave,
resulting in similar benefits to the employer. Of course,
opponents of private-sector compensatory time have
pointed to these very possibilities as evidence that the
legislation is intended to protect employers rather than
to offer flexibility to workers.®

Opponents also frequently express concerns that the
ability to bank compensatory time for up to one year
will make it difficult for employees to ensure compliance
with existing wage and hour laws. In a system that
opponents believe is already too complex to allow
for employees to meaningfully track their employers’
compliance with the FLSA, the ability to defer payment
of accrued hours or overtime for months only adds to
that complexity.”’” Additionally, though proponents
point out that the WFFA treats all payments in lieu of
compensatory time as unpaid overtime compensation,
opponents remain concerned that the bill provides
insufficient protection of these wages in the event of an
employer’s bankruptcy.®

Although proponents dismiss this parade of horribles
by pointing to the success of compensatory time in the
public sector, opponents of the WFFA insist that the
public-private distinction matters here. The unique
needs of state and local governments, which provide
public goods on a limited budget, were frequently
cited as a basis for allowing compensatory time in the
public sector when Congress was considering Section
7(0). By contrast, opponents see a mere profit motive
as the driving force behind private-sector reforms
of that nature, without any corresponding public
benefits. Moreover, opponents argue that public-sector
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employees already enjoy broader workforce safeguards
than their private-sector colleagues, such as paid sick
leave and vacation, frequent unionization, and due-
process protections. Without any corresponding
safeguards in the private sector, opponents assert that
private employers will be afforded “the value of their
employee’s labor without being required to pay for it.”®

Whether these concerns are valid or overblown is
almost beside the point. At this stage, opponents have
had some success in casting the WFFA as an attack on
the longstanding overtime protections found in the
FLSA. Regardless of the potential benefits for employers
or employees, proponents of compensatory time in the
private sector will continue to face these arguments as
the congressional debate over the WFFA continues.

Predictions for the Future

At this point, it remains unclear whether the we can
expect private-sector compensatory time to become a
reality in the near future. Although the WFFA is closer
to passage than has ever been the case in the past, Senate
Democrats have been effective at filibustering in the
past, and there is no indication that they would not
succeed in the current Congress. Still, if congressional
Republicans are successful these
political hurdles, employers may expect a private-sector
compensatory-time exception to the FLSA’s overtime
requirements to yield a variety of short-term and long-
term benefits—as well as some risks.

First, it is almost undoubtedly the case that the cost
of overtime work would be lessened for employers
who succeed in convincing employees to enter into

in overcoming

compensatory-time agreements. While this is especially
true where the employer would not need to schedule
another worker to fill in for an employee using
compensatory time, even those employers who need
to schedule a replacement may expect to see lower
payroll costs where the obligation to pay for overtime
compensation is eliminated or at least deferred.
Although the overtime premium must be paid in the
form of time off or wages at some point in the future,
the banking of compensatory time will nonetheless
amount to an interest-free loan for employers, freeing
up funds for investment in current initiatives or future
opportunities.

The availability of compensatory time may also
reduce the use of other forms of paid leave off, such
as sick leave or vacation days. Further, with respect to
employees who need the flexibility to address problems
such as extended illness or family issues, the availability
of compensatory time may potentially result in
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heightened productivity in the form of increased job
satisfaction, reduced absenteeism, and lower turnover.

Depending on  administrative and  judicial
interpretations of the WFFA, the availability of
compensatory time may vyield other benefits to
employers. While the legislation unambiguously allows
employers to avoid scheduling compensatory time
off where an employee’s unavailability would “unduly
disrupt” the employer’s activities, this language may
also be interpreted as giving the employer a significant
amount of control over the timing of the paid time off.
Further, although the WFFA also states that payment
due for unused compensatory time must be treated as
unpaid overtime compensation, it remains for the courts
to decide how this provision is to be interpreted with
respect to bankruptcy, unemployment compensation,
and other factors that are traditionally tied to wages.

It is this last point that highlights the short-term
risks for employers who might be quick to adopt a
compensatory-time scheme. Although Section 7(0)
does not expressly provide for the same private right
of action found in the WEFFA, the public-sector
compensatory time provisions of the FLSA have
been subject to frequent litigation. Even after three
decades, there remains significant disagreement among
the appellate courts as to how to interpret certain
provisions of the FLSA’s public-sector compensatory-
time provisions, such as the undue-disruption standard.
Of course, other language in the WFFA, such as the
provisions on an employee’s private right of action,
has yet to be considered by the courts and is likely ripe
for litigation. Still other concerns may be subject to
judicial challenge, such as the ability of an employer
to force employees to work additional hours in weeks
where compensatory time off is taken. An employer
on the cutting edge of these developments may run
a heightened risk of litigation as these provisions are
hashed out in the courts.

For private-sector employees, FLSA revisions that
allow for compensatory-time schemes may result in
increased flexibility in time off and additional hours of
work after the 1,000-hour threshold has been met. For
some employees, these will be welcome developments.
On the other hand, the burden of monitoring employer
compliance with the FLSA’s overtime provisions may
become more onerous for employees who enter into
these agreements as the employer’s obligation to pay for
overtime work is drawn out over an extended period
of time. It would become incumbent upon employees
to keep careful track of any compensatory time due to
them for up to one year, lest they fall prey to employers
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with poor recordkeeping or ill intentions. And the
untested nature of some of the WEFFA’s provisions
could put heavier burdens on hourly workers, most of
whom cannot afford the same degree of access to legal
representation as their employers.

For now, though, these questions will remain
unresolved. It remains to be seen whether Senate
Republicans will push for enactment of the WEFFA.
Smart employers will want to watch this matter closely
and begin strategizing for possible changes.
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