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LITIGATION  

VALUATION ISSUES IN CASES 

• Unrealistic Growth Projections 

• Unreliable Financials 

• Inconsistent Internal Assumptions 

• Failure to Identify, Examine, and Test Robustness of Assumptions 

• Failure to Appropriately Identify and Discount Company-Specific Risks 

• Lack of Comparability or Similarity Between or Among Comparable Companies 

• Inappropriate Adjustments to Reported Financial Statements 

• Qualitative Analysis and Narrative at Variance with Valuation Conclusions 

• Lack of Adequate Consideration to Previous Offers or Comparable Transactions 

• Issues Related to Control Premiums 

• Lack of Consideration Regarding Size and Application of Marketability Discount 

• Lack of Consideration Regarding Size and Application of Minority Discount 

• Illogical and Confusion Regarding Valuation Methodologies 

 



LITIGATION 

GENERAL ISSUES REGARDING SELECTED CASES 

• Reasonableness of Management Assumptions: BCC Capital, Maran Corp, Sierra 
Aluminum 

• Employment Related Agreements with Sellers: McKay Corp, Parrot Cellular 

• FMV of ESOP Note Used to Pay for Stock: Hans, Inc. 

• Control Premiums: Rembar Corp and Sierra Aluminum 

• Plan and Stock Restrictions Impact on Fair Market Value: Hollister Inc. 

• Transaction Complexities: Tribune Group 

• ESOP Company Indemnification of ESOP Fiduciaries: Sierra Aluminum 

• Failure to Investigate Credibility of Financial Forecast: GreatBanc Trust and Sierra 
Aluminum 

• Valuation Price Excessive: People Care Holdings 

 

 

 

 

 

 

 

 

 



LITIGATION: REMBAR  INC.  

CASE FILED JULY 17, 2012 

BACKGROUND: ESOP Purchased 100% of Construction Firm in 2007 for $16 Million. 
Valuation Firm Used a Control Premium of 25% 

 

ISSUE: Who Actually Exercised Control of Control in Fact vs. Majority Ownership 

 

DEPARTMENT OF LABOR ARGUMENTS: 

• Cash Flows Were Valued Using Controlling Basis so Control Premium Was Duplicative 

• Legal Documents Left Control with Seller Until ESOP Notes were Satisfied, so ESOP was 
Left Without Unilateral Control 

• Trustee Failed to Ensure that Valuation Firm had Accurate and Complete Financial Data and 
Inaccurate or Erroneous Information was Included in Financial Forecast 

 

 

 



 

LITIGATION: MILLER HEALTH SYSTEMS, INC. 

CASE FILED JANUARY 2, 2014 

 

 

BACKGROUND: ESOP Purchased 100% of Assisted Living Care Facility in 2007 for $40 Million.  

 

ISSUE: Discounts and Other Contingent Issues 

 

DEPARTMENT OF LABOR ARGUMENTS: 

• Earn-Out Agreement and Related Factors 

• Incentive Stock Options and Impact on Value 

• Seller Note Interest Rate 

• Governance Agreement 

• Flaws in Valuation Including 1)No Discount for Lack of Marketability, 2) No Discount for ESOP 
Lack of Control, 3) Failure to Adequately Account for Earn-Out, and Failure to Adequately 
Account for Incentive Stock Options 

 

 



LITIGATION: MARAN CORP. 

CASE FILED NOVEMBER 28, 2012 

BACKGROUND: ESOP Purchased 49% of Apparel Company in 2006 for $71 Million.  

 

ISSUE: Valuation 

 

DEPARTMENT OF LABOR ARGUMENTS: 

• Aggressive and Optimistic 5-Year Financial Forecast 

• Forecast Served as Basis for Valuation  

• Forecast Not Supported by Historical Performance 

• Inappropriate Reliance on Comparable and Guideline Company Valuations 

 



LITIGATION: SJP GROUP 

CASE FILED JULY 17, 2012 

BACKGROUND: ESOP Purchased 38% of a Paving Company in 2007 for $16 Million.  

 

ISSUE: Valuation 

 

DEPARTMENT OF LABOR ARGUMENTS: 

• Arguments Center on Accuracy and Veracity of Financial Information Used by Valuation 
Firm  

 

 

 



LITIGATION: OMNI GROUP  

CASE FILED NOVEMBER 18, 2013 

BACKGROUND: ESOP Purchased 38% of a Information Technology Co. for $13.7 Million.  

 

ISSUE: Valuation 

 

DEPARTMENT OF LABOR ARGUMENTS: 

• Valuation Was Completed in August of the Year of the Transaction However, the Transaction 
Closing Date was December   

• Valuation Methods  

 



LITIGATION: ANTIOCH CORP. 

CASE FILED MAY 14, 2014 

BACKGROUND: ESOP Purchased 100% of Company, But Sellers Maintained Control. Also 
Put Option Held by Sellers Created Liquidity Crisis When Valuation Was Higher Than 
Transaction Price  

 

ISSUE: Put Option Was Not Adequately Accounted For in the Valuation  

 

DEPARTMENT OF LABOR ARGUMENTS: 

• Control Remained With Sellers    

• Put Option Was Not Adequately Considered in Valuation 

• Put Option was Global with Significant Financial Attributes Not Considered 

 

 



LITIGATION: ARMSTEAD CORP. 

2006 CASE REMANDED 

BACKGROUND: ESOP Had a Put Option That Forced Company to Purchase Stock   

 

ISSUE: Put Option Was Not Adequately Accounted For in the Valuation as Stock was Put to 
Company and Created a Liquidity Crisis and Threatened Ongoing Operations 

 

DEPARTMENT OF LABOR ARGUMENTS: 

• Put Option Was Not Adequately Considered in Valuation Regarding Impact on Liquidity and 
Ongoing Operations Given the Scope and Magnitude of Terms of Put Option 

• Discount for Lack of Marketability was Not Afforded Sufficient Consideration Given 
Potential Magnitude of Put Option 

 



LITIGATION: TRACHTE BUILDING SYSTEMS  

CASE REMANDED 

BACKGROUND: Impact of Phantom Stock Plan and Valuation Impact 

 

ISSUE: Company Had a Phantom Stock Plan and Impact was Not Adequately Considered in 
Valuation  

 

DEPARTMENT OF LABOR ARGUMENTS: 

• Phantom Stock Plan was Not Adequately Considered in Valuation 

• Marketability Impact on the Stock Related to Phantom Stock Plan  
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